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The Tribunal determines: 

FIRST-TIER TRIBUNAL 
PROPER1Y CHAMBER 
(RESIDENTIAL PROPERTY) 

CHI/29UL/LIS/2017/0024 

Various Flats in Pavilion Court, Marine 
Terrace, 
Folkestone, Kent CT20 1QA 

Pavilion Court RTM Company Limited 

Dr David Price 

Ms Beata Hrkova (Flat 70) 

Liability to pay and reasonableness of 
service charges 

Mr D Banfield FRICS 

14 September 2017 

DECISION 

1. The cost of an external insulation system may be paid for 
through the service charge mechanism. 

2. Approval of the following proposed service charge 
contributions from each flat. 

o 2018/2019 £g,ooo No contribution to roof fund 
o 2019/2020 £g,ooo No contribution to roof fund 
o 2020/2021 £2,ooo £soo to roof fund 
o Subsequent years £2,000 plus inflationary rises 
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Background 

3. The Applicant has applied to the Tribunal for a determination under 
section 27A (3) of the Landlord and Tenant Act 1985 as to the payability 
and reasonableness of certain service charges to be levied over the 
period from 2017/18 to 2019/20 and possibly beyond. 

4. The Applicant requires prior approval to; 

• increase the charges as necessary to insulate the building in 
accord with government requirements to ensure a minimum 
EPC rating of individual flats of "C" and the specific questions 
that the Tribunal are asked to determine are; 

• use the roof fund and the current account balance to part fund 
the insulation, anticipated cost £400,ooo, to augment the 2017-
18 and subsequent years' service charges. The work will be 
subject to S.20 consultation 

• Increase for one or two years to circa £3,000 per flat 
• Increase the regular service charge to £2,000 plus inflation. 

5. Directions were made by the Tribunal on 1 June 2017 requiring the 
Applicant to serve upon each of the Respondents a copy of the 
application form and the accompanying specimen lease, together with 
the Directions, a full statement of case setting out details of the work 
proposed to be carried out, the cost thereof and how this is proposed to 
be spread over the next few years. 

6. The Lessee of Flat 30 originally objected to the proposed works both on 
the grounds of cost and effectiveness and the Tribunal gave her the 
opportunity on expanding on her objection and calling expert evidence 
if required. The Lessee declined the offer and withdrew her objection. 

7. No other objections were received and the application is therefore 
unopposed. 

8. Earlier directions indicated that the application would be determined 
on the papers unless an objection was made. None has been received 
and the application is therefore determined on the papers. 

The Lease 

9. The relevant sections of the lease read as follows: 

5. The Tenant HEREBY COVENANTS with the Company and as a 
separate covenant with the Landlord as follows:-

(c) (i) Upon the due dates (here meaning the Twenty fifth day of 
March and the Twenty ninth day off September in each year) to pay to 
the Company in advance the sum specified in Part 10 of the Third 
Schedule or such greater sum on account of the Specified Proportion 
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as the Company or its agents may reasonably consider sufficient 
(together with the proportions paid or payable by the other tenants 
and by the Landlord under Clause 7 ( c) hereof) to meet the cost of the 
Service Obligations for the period until the next due date. TOGETHER 
WITH (if demanded) such further sums as shall be considered 
reasonable and proper for the purpose of creating and maintaining a 
Reserve Fund for future anticipated expenditure of a periodical nature 

(ii) Within Twenty Eight days of the receipt of a copy of the Auditor's 
Certificate of the total expenditure on Service Obligations incurred by 
the Company for the previous accounting year ....... to pay top the 
Company the Specified Proportion thereof less any amounts the 
Tenant may have already paid in advance. 

6. The Company HEREBY COVENANTS with the Tenant that 
provided that the Tenant shall pay the Specified Proportion the 
Company will:-
(j) Do such other acts and things as may be considered reasonably 
necessary or desirable for the maintenance of the Estate or the Block 
and the comfort and convenience of the occupiers. 

The Law 

10. Landlord and Tenant Act 1985 (as amended) 

Section 18 

(1) In the following provisions of this Act "service charge" means an 
amount payable by a tenant of a dwelling as part of or in addition to 
the rent-
(a) which is payable, directly or indirectly, for services, repairs, 

maintenance, improvements or insurance or the landlord's 
costs of management, and 

(b) the whole or part of which varies or may vary according to 
the relevant costs. 

(2) The relevant costs are the costs or estimated costs incurred or to be 
incurred by or on behalf of the landlord, or a superior landlord, in 
connection with the matters for which the service charge is payable. 

(3) For this purpose -
(a) "costs" includes overheads, and 
(b) costs are relevant costs in relation to a service charge 

whether they are incurred, or to be incurred, in the period 
for which the service charge is payable or in an earlier or 
later period. 

Section 19 

(1) Relevant costs shall be taken into account in determining the 
amount of a service charge payable for a period -
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(a) only to the extent that they are reasonably incurred, and 
(b) where they are incurred on the provision of services or the 

carrying out of works, only if the services or works are of a 
reasonable standard; 

and the amount payable shall be limited accordingly. 

(2) Where a service charge is payable before the relevant costs are 
incurred, no greater amount than is reasonable is so payable, and 
after the relevant costs have been incurred any necessary 
adjustment shall be made by repayment, reduction or subsequent 
charges or otherwise. 

Section 27A 

(1) An application may be made to the appropriate tribunal for a 
determination whether a service charge is payable and, if it is, as to-

(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
( c) the amount which is payable, 
( d) the date at or by which it is payable, and 
( e) the manner in which it is payable. 

(3) An application may also be made to the appropriate tribunal for a 
determination whether, if costs were incurred for services, repairs, 
maintenance, improvements, insurance or management of any 
specified description, a service charge would be payable for the 
costs and, if it would, as to -
(a) the person by whom it would be payable, 
(b) the person to whom it would be payable, 
( c) the amount which would be payable, 
( d) the date at or by which it would be payable, and 
( e) the manner in which it would be payable. 

(4) No application under subsection (1) or (3) may be made in respect 
of a matter which -
(a) has been agreed or admitted by the tenant, 
(b) has been, or is to be, referred to arbitration pursuant to a 

post-dispute arbitration agreement, to which the tenant is a 
party, 

(c) has been the subject of determination by a court, or 
( d) has been the subject of determination by an arbitral tribunal 

pursuant to a post-dispute arbitration agreement. 

(5) But the tenant is not to be taken to have agreed or admitted any 
matter by reason only of having made any payment. 
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Evidence 

11. The Applicant says that it is necessary to improve the EPC rating of the 
block in accordance with government requirements. In view of the work 
required to the building as referred to in the Tribunal's previous 
decision (CHI/29UL/LSC/2011/0071) and the voluntary annual limit 
on service charges of £1,500 plus inflation that was entered into there 
are insufficient funds to pay for the works which have been quoted at 
£400,000 -£500,000. The government imposed timescale is for the 
works to be completed by April 2018. 

12. To fund the project it is proposed to use the £90,000 in the roof fund 
and the £150,000 in the service charge account and to increase annual 
service charges to: 

• 2018/2019 
• 2019/2020 
• 2020/2021 
• Subsequent years 

£3,000 No contribution to roof fund 
£3,000 No contribution to roof fund 
£2,ooo £500 to roof fund 
£2,000 plus inflationary rises 

13. The Energy Efficiency (Private Rented Property) (England and Wales) 
Regulations2015 requires at least an "E" rating is achieved by April 
2018. 

14. A quarter of flats fail to meet this requirement and 95% fail the ultimate 
"C" rating criterion. 

15. The Applicant says that cavity wall insulation is not an option due to 
the mixed and unpredictable construction of dirty cavity and solid walls 
and that external insulation was recommended in the LHL report in 
2011. 

16. Quotations have been received from PNG Group for £348,000 and East 
Kent Property Services for £480,120.12 both sums inclusive of 20% 
VAT. 

Discussion and Decision 

17. I have examined the LHL report which amongst its recommendations 
includes:"As an alternative to the above, all the above damp issues 
could be guaranteed to be resolved whilst also vastly improving the 
thermal insulation of the walls and efficiency of the building by the 
installation of a new rain screen cladding system, whereby insulated 
panels are clad to the face of the existing walls to provide additional 
weatherproof protection. Refer to Section 5 for cost comparisons." 

18.I have then examined the terms of the lease to determine whether the 
Company can carry out this category of works which may in part at 
least to be considered an improvement rather than a repair. Clause 6. 
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G) gives the Company the power to "Do such other acts and things as 
may be considered reasonably necessary or desirable for the 
maintenance of the Estate or the Block and the comfort and 
convenience of the occupiers." and as such I determine that the 
cost of an external insulation system may be paid for through 
the service charge mechanism. 

19. As was determined by the previous Tribunal in 2011 the operation of 
the service charge is clear in that the Landlord estimates the likely 
expenditure, including a reserve fund for the forthcoming year and if 
that estimate proves insufficient the balance may be recovered from the 
lessee on the provision of an auditor's certificate. 

20. In theory therefore should the Applicant, after having gone through the 
S.20 Consultation procedure, incur expenditure such as is proposed it 
may simply recover the cost from the lessees after the year end and 
subject to the Auditor's certificate. 

21. For very practical reasons the Applicant does not chose to follow this 
procedure and instead gives the Lessees some certainty as to their 
service charge commitments by restricting contributions to a fixed 
amount plus RPI uplifts. 

22. In making my determination however I must consider the terms of the 
lease and the provisions of the Landlord and Tenant Act 1985 and as 
such I do not have the jurisdiction to determine all of the questions the 
Applicant has posed in paragraph 2 above. 

23. In referring to the recovery of the landlord's costs of meeting its 
obligations under the lease an additional amount may be sought in 
respect of providing a Reserve Fund. There is nothing in the lease that 
restricts the category of expenditure to which the reserve may be put 
and as such the Tribunal's consent is not required should the landlord 
chose to use it for roof repairs or the provision of external insulation. 

24. Copies of two quotes for the proposed works are provided and it is also 
intended that a full S.20 consultation procedure will be entered thus 
generating additional quotations. In view of the additional scrutiny that 
the authorities are now applying to the provision of external insulation 
cladding the eventual specification and therefore cost may not be as 
currently anticipated. 

25. Clearly significant costs will be incurred and these will need to 
be paid for by the service charge payers. The proposed increased service 
charge contributions as set out in Paragraph 10 above seem to be the 
minimum that will result in the provision of sufficient funds and as 
such I approve the following proposed service charge 
contributions from each flat. 

0 2018/2019 
0 2019/2020 

£a,ooo No contribution to roof fund 
£a,ooo No contribution to roof fund 
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• 

o 2020/2021 £2,ooo £soo to roof fund 
o Subsequent years £2,ooo plus inflationary rises 

D Banfield FRICS 
14 September 2017 

1. A person wishing to appeal this decision to the Upper Tribunal (Lands 
Chamber) must seek permission to do so by making written application 
to the First-tier Tribunal at the Regional office, which has been dealing 
with the case. The application must arrive at the Tribunal within 28 
days after the Tribunal sends to the person making the application 
written reasons for the decision. 

2. If the person wishing to appeal does not comply with the 28-day time 
limit, the person shall include with the application for permission to 
appeal a request for an extension of time and the reason for not 
complying with the 28-day time limit; the Tribunal will then decide 
whether to extend time or not to allow the application for permission to 
appeal to proceed. 

3. The application for permission to appeal must identify the decision of 
the Tribunal to which it relates, state the grounds of appeal, and state 
the result the party making the application is seeking. 
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